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appeal prom cook.

assumpsit lodging, plea allegesif the that such boardan action of andIn for board
request plain-lodging gratuity specialat instance and ofand was a and received

tiff, boarding lodging gratuity,was a isreplication denyinga that the and
sufficient; request.negate special instance andnecessaryit is not theto

bill, correct, athat he hasparty presenteda is admits it but statesIf with a and
settled,claimant,part, have the wholeagainstbill on his he wishes tothe which

reject they proper.thinkmay jury, believe or whatconversation be left to the to

theThis an action brought by appelleewas of assumpsit,
theagainst appellant.

The declaration contains five counts :
etc., meats, drinks,The first for the use of apartments,

fuel, etc.
and attendance.The second, nursingfor mending,washing,

Third, lent.moneyfor
asfourth, money agent.The for collected

andforfifth, boarding lodging,The indebitatus assumpsit,
sickness, loaned,in moneyand attendancewashing ironing,

be due thefound tochattels, plaintiff.and andgoods money
set-off; payment;The defendant non-assumpsit;pleaded

and satisfaction.accord
thatspecially, priortheTo the first count defendant pleaded

use andto occupyat he first commencedto and the time when
and drink thethe meatsetc., and to eatfurniture,the premises,

and of the fuelfrom, outthe fire madedrinks, byand to sit by
of histhe whole periodand duringfurnished theby plaintiff,

furniture, etc., ofuse and theto occupy premises,continuing
drinks,and drink themeat,and to eat thethe said plaintiff,

and of the aforesaid fuelfrom outthe fire made by,and sit by
instance andat thehe did so especialfurnished theby plaintiff,

accommodation, edification,and herthe forof plaintiff,request
thebenefit; defendant,and that said duringandentertainment
andthehe and occupied premisesthat usedof saidwhole period

and drank themeat,theand atethe saidfurniture of plaintiff,
andfuel furnished pro-thethe fire made fromdrinks, byor sat

ate,used, drunk, and sat byoccupied,vided theby plaintiff,
to the said defend-the saidas a from plaintiffsaid fire gratuity

saidfrom her toaas gratuitythe said;ant and that plaintiff,
defendantthe saidandsuffered, requesteddefendant, permitted

aandfurniture, etc., gra-.asand saiduse occupy premises,to
with meats,defendantthe saidandfurnished providedtuity

and sat thedrank, byate,the defendantdrinks and fuel, which
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andthe said plaintiff,the offuel,from said at requestfire made
hazardtime,ofbehoof, the lossgreatand and toher benefitfor

defendant; and this the de-the theand detriment ofof health
is to etc.ready verify,fendant

that saidthe specially,To the second count defendant pleaded
defendant, while hethe saidand attendanceofnursing upon

the saidbyandsick as was doneaforesaid, performedwas
and for herandinstance request,at her own especialplaintiff
as aand andbenefit, gratuitygratification,own especial pleasure

at instance or request,not thefrom her to said anddefendant,
defendant;thisor benefit ofor for the gratification, pleasure

the said plaintiffandand that said defendant suffered permitted
as such andinasmuchhim, nursingnurse him and attendto upon

to herand wasattendance her pleasingafforded gratification
the sameinasmuch as wasand benefit and alsoher,of togreat

anyherand and withoutbya to be donegratuity was performed
orbenefit, gratificationto this and not fordefendant, anycharge

this defendantbyderivedwhich bemightpleasure possibly
to etc.therefrom; verify,and this the defendant is ready

“ the board andthatTo the fifth theplea plaintiff replied,
furnishedin said were notetc., mentioned,declarationlodging,

butsaid asat and the plaintiff,the instance ofspecial request
” the; country.in tosaid declaration averred and concludes

“• the said nursingTo sixth thatthe theplea plaintiff replied,
saidof thewas at the instance and requestdone especial

”defendant; and the country.concludes to
and aManierre, Circuit Judge,The cause-was tried before

on the 28th December,of 1857.jury, day
defendant, leavetheevidence, byBefore the ofoffering any

court,of the and fourthsecond, pleas.withdrew his third
admissions of theHenry Winders was introduced to prove

said,thenwhich defendant The witnessdefendant, to objected.
inI I have been Chicagomarried the of thedaughter plaintiff.

thetwo last Commencedyears August. visiting plaintiff’s
andthen, Ihouse in thereNovember, 1855. Defendant was

heard him acknowl-saw him there to 1856. INovember,down
him at Niagaraof heredge bydollars borrowedhaving fifty-six

Palls.
and fol-The a in thenote, figureswitness shown wordsbeing

:lowing
“ be returnedDue hundred todollars,Mrs. for oneborrowed,Chapman, money

in thirty days.
“Not. ’56. T. PEARSON.3, GEO.

•“30 days.”

the de-is in ofhand-writingthe to this theSaid, signature
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I have seen him write and his hand-writing.fendant. know
The then read in evidence.note was

madeThe to admissions thebynow proveplaintiff proposed
the defendant on thewitness,defendant to to which objected,

that if madesuch were wereground any made, they pending-
afor settlement.negotiations

the defendant to examine thethe court allowedWhereupon
as and circumstances of thetime, allegedwitness to the place

Theadmissions. And witness testified: plaintiff,the thereupon
at thewife,and and rooms Revereself, time,at the occupied

and a demand of; there of settlingHouse defendant came spoke
dohim I had to withnothinghis Mrs. I toldagainst Chapman;

;he would talkit; he butlawyer;must to Mrs.go Chapman’s
for;sat did not have any negotiationswe down at the table we

account; he saidsettlement;a he did Mrs. Chapman’snot deny
talk his own accountthat was all that wanted to aboutheright;

all theira haveMrs. he desire toagainst professedChapman;
matters settled.

offeredDefendant to evidenceany beingthereupon objected
same, if made,the wereadmissions,as to said becausealleged

settlement,a which objectionmade a forpending negotiation
the defend-the decisioncourt then and there to whichoverruled,

ant excepted.
interview,suchdefendant,The atThe then testified :witness

bill;in theand asboard, chargedadmitted the mending,washing
loaned,attendance, moneyand thealso admitted andnursing

had beenadmitteddollars, November,in 1855. Alsofifty-six
had obtainedFreer, and afterwardsone hundred dollars forpaid

in his hands.moneyone hundred dollars out of plaintiff’s
House.rooms, at the RevereThis in ourconversation was

could; said so whenif heDefendant said like to settlewould
hadaccount; he no;in athe first came he looked the plaintiff’s
bill inhim her billbills; (theIdid not see his showedpapers;

he had ait said; ; said was right;talked over itemsweproof)
;bill; his recollectionI him Freer—refreshedto aboutspoke

theit; he could not disputehe saidsaid he recollected receiving
he wouldshe madebill whatever chargesfor nursing;plaintiff’s

week.at five dollars; he admitted the board pertoagree
bill and agreehisexamineHe then that we shouldproposed

it, becausedoto withit; nothinghim I haveI told wouldupon
his claimsettleauthorized tocourt,in and that I was notit was

theoverhe had lookedthis afterwasMrs.against Chapman;
services,his bill forhe thenbill of Mrs. Chapman; presented

it,tpld to do withhave nothingand I him Mrs. wouldChapman
troublehadcourt; that shematter theleave that toand would

shematters; thattheirhim in totrying arrangewithenough
itsettle forwould let the court them.
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onwitness,evidence ofto strike out themovedThe defendant
but suchfact,annot of independentthat it was proofthe ground

a makewoulda character which personof generaladmissions
madeand weresettlement,to treat for atryingwas honestlywho

that his counter claim wouldownview and expectationawith
andthe the defendantmotion,The court overruledbe allowed.

excepted.
for thesubmitted to the who foundjury,cause was thenThe

atand assessed the damagesplaintiff, $947.
a thattrial,for new on the grounddefendant then movedThe

the asked thebyin to instructionsrefusing givecourt erredthe
toand in the the evidencedefendant, allowing plaintiff prove

defendant; ver-the also on the that theto by groundobjected
law, excessive;evidence and andcontraryto tocontrarydict is

also, of new discovered evidence.the ground,on
the court and the defendantoverruled,Which motion

excepted.
defendant then moved for on the pleas,The judgment special

on the that mattersverdict,the thegroundsnotwithstanding
therein were admitted the and thebyaverred replication, plain-

for the useboard, fuel,entitled to recover "ofnursing,tiff not
and that the amount be deductedetc., thereof shouldapartments,

the verdict.from
and thedenied,Which motion the court defendant’s counsel

anand wasprayed appeal, granted.whichduly excepted,

forA. Appellant.Garrison,

M. W. for Appellee.Fuller,

J. Several are taken to the inobjections recoveryBreese,
The first is the thecase. failure of as isplaintiff,this alleged,

inher the the defendant’sdeny by replication allegationto plea
board, etc., for,declared was andlodging,that the given

a and soas not it thegratuity, by denyingreceived allegation
andadmitted, the should have forjudgmentwas been the
obstante,non veredicto.defendant

in this The inThere is thenothing objection. allegation plea
boarded, at theetc.,that he of the atlodged, house plaintiff

andinstance and for her andher accommodationspecial request
main of theis the to be met thebenefit, allegation plea, by

The other that the as aallegation plaintiff gratuityreplication.
furnished andthe defendant this board,from her to provided

from the fact first stated that it atetc., is but a wascorollary
then,and It was for therequest. only necessaryher instance

inthis fact and it issue herbyto meet put replication,plaintiff
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which, done. That inwas is the material fact theonlyproperly
and a triable issue.presentsplea

It is that the allowedcourt certain admissions ofobjected
to onedefendant made Winders to be to the Win-given jury.
as of to this claim,ders was the collectacting agent plaintiff
billa to defendant for Defendantand saidpayment.presented

he a billwas and that hadright, againstit the whichplaintiff
refused,tothe witness settle. This Windershe wanted protest-

it,that had do authorizednothinghe to with was not toing
it—that he must see andlawyer, arrangesettle theplaintiff’s

him. From this it is contended,matter with that defendant’s
be a toadmissions must considered as admissions view anwith

of the differences theamicable settlement between andparties,
differences. areof thoseby way Theycompromising nothing

full are; are and distinct and toof the kind admissionsthey go
further the madethe the statement of defendant atto withjury

had Alltime, also a bill the thatthe that he against plaintiff.
mustwas said that time to the but are not boundtheyat go jury,

areall. bound to thatThey believe,to believe it not although
a bill indefendant had the oragainst equal greaterthe plaintiff

It isto bill that such bill was. foragainst him, just.amount her
muchcircumstances,under all the how ofthe considertojury

of belief, including asthey worthythe whole statement deem
favor,his asin thosethe facts asserted the ownbywell party

thehim, and is the whole extent of rule.thismaking against
is inG-reenleaf section 201. There Winder’sEv., nothing1
a Hethe on wasshow wereparties compromise.totestimony

her and heto collect whenbill, pre-the of the plaintiffagent
andit,notit, had the to fromhonesty denysented the defendant

had maintainedit would seem the theall the testimony, plaintiff
and has aseveraldefendant, years, justat her own forexpense,

himclaim on for remuneration.
and the issustains the finding, judgmentThe evidence fully

affirmed.
Judgment affirmed.

Bradley C.v. Carlton Hunt,Appellant,Folliott,

Appellee.
APPEAL FROM PEORIA.

governedbeis a the to be mustIf work done under bycontract, price paidspecial
justifiableforit isthe the even where abandonedof contract,stipulations

reasons.
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